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I am the President of Maryland Shall Issue (“MSI”). Maryland Shall Issue is a
Section 501(c)(4), all-volunteer, non-partisan, non-profit organization dedicated to
the preservation and advancement of gun owners’ rights in Maryland. It seeks to
educate the community about the right of self-protection, the safe handling of
firearms, and the responsibility that goes with carrying a firearm in public. I am
also an attorney and an active member of the Bar of the District of Columbia and
the Bar of Maryland. I recently retired from the United States Department of
Justice, where I practiced law for 33 years in the Courts of Appeals of the United
States and in the Supreme Court of the United States. I am an expert in Maryland
firearms law, federal firearms law and the law of self-defense. I am also a Maryland
State Police certified handgun instructor for the Maryland Wear and Carry Permit
and the Maryland Handgun Qualification License and a certified NRA instructor in
rifle, pistol, personal protection in the home, personal protection outside the home,
muzzle loading, as well as a range safety officer. I appear today in opposition to HB
21.

The Bill: This bill is very simple. It adds “KNOWINGLY BEING A PARTICIPANT
IN A STRAW PURCHASE OF A REGULATED FIREARM UNDER § 5-141 OF
THE PUBLIC SAFETY ARTICLE” to the existing list of offenses, found in MD
Code, Criminal Procedure, § 2-203, for which a police officer may arrest a person
without a warrant if the officer has probable cause to believe that a person is
engaged in such conduct. The underlying conduct (a straw purchase) is already
prohibited in MD Code, Public Safety, § 5-141. That section provides that “[a] dealer
or other person may not be a knowing participant in a straw purchase of a regulated
firearm for a minor or for a person prohibited by law from possessing a regulated
firearm.” HB 21 is a carbon copy of HB 159 submitted by the same sponsor in the
2023 Session. HB 159 did not emerge from this Committee last year.
https://mgaleg.maryland.gov/imgawebsite/Legislation/Details/hb0159/?ys=2023rs.
For the reasons set out below, HB 21 should receive the same treatment.

Existing Law: The undersigned and MSI yield to no one in their opposition to straw
purchases. Existing Maryland law, Section 5-141, severely and appropriately
punishes a knowing participation in a straw purchase, providing that this offense
1s punishable with up to 10 years imprisonment and a $25,000 fine. Federal law
likewise severely punishes straw purchases. Specifically, a straw purchase i1s a
federal felony under 18 U.S.C. § 922(a)(6), which makes it unlawful “for any person
in connection with the acquisition or attempted acquisition of any firearm or
ammunition from a licensed importer, licensed manufacturer, licensed dealer, or
licensed collector, knowingly to make any false or fictitious oral or written
statement or to furnish or exhibit any false, fictitious, or misrepresented

Maryland Shall Issue, Inc., 9613 Harford Rd., Ste C #1015, Baltimore, MD 21234-2150


https://mgaleg.maryland.gov/mgawebsite/Legislation/Details/hb0159/?ys=2023rs

1dentification, intended or likely to deceive such importer, manufacturer, dealer, or
collector with respect to any fact material to the lawfulness of the sale or other
disposition of such firearm or ammunition under the provisions of this chapter.”
Section 922(a)(6) bans straw purchases as a lie on the federal form for a purchase
(Form 4473). That form specifically asks if the purchase is “the actual
transferee/buyer of the firearm” and expressly warns that “[ylou are not the actual
transferee/buyer if you are acquiring the firearm(s) on behalf of another person.”
The Supreme Court has held that this section is violated regardless of whether the
“other person” is a prohibited person or not. Abramski v. United States, 573 U.S.
169 (2014). A violation of Section 922(a)(6) is punishable as a felony with
imprisonment of 10 years. 18 U.S.C. 924(a)(2).

With the enactment of the Bipartisan Safer Communities Act, Pub. L. 117-159, 136
Stat 1313 (June 25, 2022), Congress created a more express ban on straw purchases
in 18 U.S.C. § 932. That section provides that “[i]t shall be unlawful for any person
to knowingly purchase, or conspire to purchase, any firearm in or otherwise
affecting interstate or foreign commerce for, on behalf of, or at the request or
demand of any other person, knowing or having reasonable cause to believe that
such other person” is a prohibited person as otherwise defined in federal law, 18
U.S.C. § 922(d). A violation of Section 932 is punishable by imprisonment for 15
years or by imprisonment for 25 years if the violation is committed where there is
reasonable cause to believe that the firearm will be used to commit a felony. See 18

U.S.C. § 932(0).

These terms of imprisonment for federal crimes are real. The Comprehensive Crime
Control Act of 1984, Pub. L. 98-473, 98 Stat. 1976 (1984), abolished parole for
federal crimes for individuals convicted after November 1, 1987. Federal
prosecutors may proceed under either Section 922(a)(6) or Section 932, or both. In
contrast, Section 5-141(b), as incorporated in this Bill, provides that “[a] person who
violates this section is guilty of a misdemeanor and on conviction is subject to
imprisonment not exceeding 10 years or a fine not exceeding $25,000 or both.”
Parole becomes available in Maryland for persons who have served as little as a
fourth of their aggregate sentence for non-violent crimes and for persons who have
served one-half the aggregate sentence for violent crimes. MD Code, Correctional
Services, § 7-301(c). The availability of parole makes Maryland law far more
forgiving than federal law.

The Problems With This Bill: The difficulty with this Bill lies not in the prohibition
of straw purchases, which it leaves unchanged and which is unremarkable. Rather,
this Bill is directed solely at enforcement of these provisions by allowing a law
enforcement officer to arrest for a violation of Section § 5-141without a warrant
under the provisions of MD Code, Criminal Procedure, 2-203. Section 2-203 allows
a police officer to arrest without a warrant where the officer has “probable cause”
to believe that any one of the listed crimes has been committed. The general rule in
Maryland (and elsewhere) allows a misdemeanor arrest on probable cause only
where the misdemeanor is committed in the officer’s presence and such an arrest
must be made with “reasonable promptness.” See Torres v. State, 147 Md.App. 83,
807 A.2d 780 (2002). Generally, “[t]he discretionary aspect of a law enforcement
officer's authority when arresting without a warrant at the scene of a misdemeanor
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... 1s limited ordinarily only by a need for the arrest to be effectuated in ‘due time.”
Spry v. State, 396 Md. 682, 914 A. 1182, 1189 (2007). In Zorres, the court recognized
that misdemeanor arrests following under Section 2-203 are exceptions to this
general rule as are misdemeanor arrests for domestic abuse (Section 2-204), for a
violation of a protective order (Section 2-204.1), for stalking (Section 2-205), and, of
course, for felonies. Torres, 147 Md.App. at 87-88.

This Bill would allow warrantless arrests for straw purchase violations of Section
5-141, 1n addition to these other crimes. Allowing an arrest without a warrant would
likewise likely lead to a search of the immediate area, also without a warrant, as
such a search is constitutional if it is incident to an otherwise lawful arrest. See
Riley v. California, 573 U.S. 373, 384-85 (2014). Warrantless arrests and searches
raise profound Fourth Amendment issues. “As the text makes clear, ‘the ultimate
touchstone of the Fourth Amendment is ‘reasonableness.” Riley, 573 U.S. at 381-
82, quoting Brigham City v. Stuart, 547 U.S. 398, 403 (2006). But “subject only to a
few specifically established and well-delineated exceptions, a warrantless search or
seizure that infringes upon the protected interests of an individual is presumptively
unreasonable.” Grant v. State, 449 Md. 1, 16—17, 141 A.3d 138 (2016).

The Supreme Court of the United States and Maryland Court of Appeals (now the
Maryland Supreme Court) have both recognized that the warrant requirement is
an important protection for the innocent because a neutral judicial officer is charged
with assessing probable cause, rather than just the law enforcement officers on the
beat. See, e.g., Greenstreet v. State, 392 Md. 652, 668, 898 A.2d 961, 971 (2006)
(noting that there is a “strong preference for warrants” because a decision by a
neutral magistrate “is a more reliable safeguard ... than the hurried judgment of a
law enforcement officer ‘engaged in the often competitive enterprise of ferreting out
crime”), quoting United States v. Leon, 468 U.S. 897, 913—-14 (1984). See also
Torres, 147 Md.App. at 97-98 (collecting cases). As the Supreme Court stated in
Birchfield v. North Dakota, 579 U.S. 438 (2016), warrants “ensure that a search is
not carried out unless a neutral magistrate makes an independent determination
that there 1s probable cause to believe that evidence will be found.”

The same point was stressed by the Supreme Court as to arrests in Wong Sun v.
United States, 371 U.S. 471, 481-82 (1963), where the Court stated that “[t]he arrest
warrant procedure serves to insure that the deliberate, impartial judgment of a
judicial officer will be interposed between the citizen and the police, to assess the
weight and credibility of the information which the complaining officer adduces as
probable cause.” See also Welsh v. Wisconsin, 466 U.S. 740, 749-50 (1984) (“Prior
decisions of this Court, however, have emphasized that exceptions to the warrant
requirement are ‘few in number and carefully delineated,’... and that the police bear
a heavy burden when attempting to demonstrate an urgent need that might justify
warrantless searches or arrests”) (citation omitted) (emphasis added). See
Dunnuck v. State, 367 Md. 198, 204, 786 A.2d 695 (2001) (“no exigency is created
simply because there is probable cause to believe that a serious crime has been
committed™), quoting Welsh, 466 U.S. at 753.

This Bill is no doubt motivated by the reality that it is rare for a straw purchase to
take place in the presence of an officer. And there is no doubt as well that illegally
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obtained firearms may be sold and resold on the street. But those realities will not
change under this Bill and are not sufficient to carry the State’s “heavy burden” to
justify doing away with the warrant requirement for misdemeanor arrests. If an
officer has probable cause to believe that a straw purchase has taken place outside
his presence, that officer may present such evidence to a judicial officer and obtain
an arrest warrant. See State v. Dodd, 17 Md.App. 693, 304 A.2d 846 (1973) (“Both
the federal and Maryland constitutions require that arrest warrants and search and
seizure warrants be supported by oath or affirmation.”). Warrants in this State may
be obtained quite rapidly by a competent police officer when needed.

The sorry history of unconstitutional actions that led to Baltimore’s consent decree
with the United States Department of Justice, see
https://www.baltimorepolice.org/transparency/consent-decree-basics, and the gross
abuses and unconstitutional actions of Baltimore’s infamous Gun Trace Task Force,
https://www.vox.com/policy-and-politics/2018/2/2/16961146/baltimore-gun-trace-
task-force-trial are stark evidence that there is a strong need for a neutral judicial
officer in making probable cause determinations. Expanding police powers to make
misdemeanor arrests outside the purview of such a neutral judicial officer will sow
even more community mistrust of the police. Such distrust is already rampant. It
will create a potential for abuse and misuse that is too apparent to be ignored. We
urge an unfavorable report.

Sincerely,

Mark W. Pennak
President, Maryland Shall Issue, Inc.
mpennak@marylandshallissue.org
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